IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO.1015 OF 2017

DISTRICT :KOLHAPUR
Shri Deepak Bhikaji Kamble, )
Age :32 years, Occ.: Nil )
R/O. Dharangrast Vasahat, At Sadoli Dumala, )
Post Sawarde, Dumala Tal. Karvir, )
Dist. Kolhapur. )...Applicant
Versus

1. The State of Maharashtra,
Through Principal Secretary,
Water Resources Department, Having
Office at 15th Floor, New Administrative
Building, Hutatma Rajguru Chowk,
Madam Cama Road, Mantralaya,
Mumbai-400 032.

)

)

)

)

)

)

)

2. The Superintendent Engineer, )
Kolhapur Irrigation Circle, )
Tarabai Park, Kolhapur-3. )
)

)

)

)

)

)

)

)

3. The Deputy Executive Engineer,
Doodhganga Canal Division No.10,
Tarabai Park, Kolhapur-3.

4., The State of Maharashtra,
Through Principal Secretary,
General Administrative Department,
Having office at Mantralaya,
Mumbai-400 032. ...Respondents

Shri Arvind V. Bandiwadekar, Advocate for Applicant.

Smt. Kranti S. Gaikwad, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE :  29.01.2020
JUDGMENT
1. The Applicant has challenged the impugned order dated 22.06.2017

whereby his claim for appointment on compassionate ground stands rejected.



2. Uncontroverted facts for the disposal of the O.A. can be summarised as
under:-

(A) The Applicant’s father namely Bhikaji Kamble was serving on the post
of Peon (Class-IV) on the establishment of Respondent No.3 —-Deputy Executive
Engineer, Doodhganga Canal Divison No.10, Kolhapur. He died in harness on
03.07.1996 leaving behind widow namely Smt. Shalan Kamble, Son Deepak-
present Applicant and two more children.

(B) Smt. Shalan made an application for appointment on compassionate
ground in place of her husband on 14.03.1997 (Page No.31 of PB).

(©) As there was no communication to Smt. Shalan for near about ten
years, she again sent reminder on 12.12.2006 (Page No.32 of PB) wherein she
had requested for appointment to her son-Deepak who had recently attained
majority.

(D) Applicant-Deepak also independently made an application for
appointment on compassionate ground on 11.01.2007 (Page No.34 of PB) and
supplied all necessary documents.

(E) The matter for appointment to Applicant on compassionate ground was
placed before the Secretary Level Committee in its meeting on 19.05.2017 to
condone the day of three years, three months and ten months. However,
Committee rejected the application stating that appointment on compassionate
ground is not the matter of succession and much period from date of death of
deceased is already over. With this reason, the Secretary Level Committee

rejected the application.

3. On the above background, by communication dated 22.06.2017, it was
communicated to the Applicant that his claim for appointment on
compassionate ground is not acceptable. This order dated 22.06.2017 is

challenged in the present O.A.

4. Shri Arvind v. Bandiwadekar, learned Counsel for the Applicant has
pointed out that indeed the application made by widow on 14.03.1997 was
misplaced by the department and no action was taken thereon to provide her
employment or to take her name in the waiting list for the period of ten years.

He, therefore, submits that as there was no communication about the claim



made by Smt. Shalan in respect of her application dated 14.03.1997. Smt.
Shalan again made an application on 12.12.2006 whereby requesting to
provide employment to her son Deepak who had attained majority in 2003. He
has further pointed out that Shri Deepak again made an application on
11.01.2007. But he was asked to submit an application in prescribed format,
in pursuance of which, he again made an application in prescribed format on
10.01.2008. However, when the matter was placed before Secretary Level
Committee, it was rejected on the ground of delay, unmindful of the reality that
the application of widow made on 14.03.1997 was itself lost by the department,

and therefore, applicant cannot be blamed for delay.

5. Per contra, learned P.O. sought to justify the impugned order dated
22.06.2017 contending that though the Applicant had attained majority on
01.10.2003, he made an application for the first time on 11.01.2007 which was
incomplete and later made an application in prescribed format on 10.01.2008.
She, therefore, submits that the application made by Deepak being not made
within one year from the date of attaining majority, the rejection cannot be

faulted with.

0. Thus, admittedly widow of deceased had made an application for
appointment on compassionate ground on 14.03.1997 i.e. within one year from
the date of her husband. It is appalling to note that near about ten years,
there was no communication of any nature to the Applicant in respect of her
request for appointment on compassionate ground. Needless to mention that
the object of compassionate appointment is to obviate the difficulties of the
family, so that family of deceased could survive due to loss of sole earning
member of the family. In this behalf, it would apposite to note the observations
made by the Hon’ble Supreme Court AIR 1989 SC 1976 (Smt.Sushma
Gosain & Ors. V/s. Union of India), wherein Para No.9, it has been held as
follows :-

“9.  We consider that it must be stated unequivocally that in all claims for
appointment on compassionate grounds, there should not be any delay in
appointment. The purpose of providing appointment on compassionate ground is
to mitigate the hardship due to death of the bread earner in the family. Such



appointment should, therefore, be provided immediately to redeem the family in
distress. It is improper to keep such case pending for years. If there is no
suitable post for appointment supernumerary post should be created to
accommodate the applicant.”

7. Thus, the Respondents were under obligation to process the application
made by widow expeditiously and to take her name in the waiting list.
However, regret to note that there is complete negligence on the part of
concerned in processing the application made by widow on 14.03.1997. The
record shows that the application dated 14.03.1997 itself was lost by the
department. In this behalf, letter dated 31.12.2014 is self explanatory which is
as follows:-
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Suferela BRI s & a3t $6.2%¢, £.23.03.9%%0 3t fastonA utelaett g

GG FRAEAEAL B! HOGEUH UAE SRR Gt Ad q@. A6 AL Afcal
AR R A@iA AR e G Ad @
Q. el Aaiftid bleraeideict JAer uBu gidesun-Al HBRY/BATR Al sEEeR! fidad
FHREIEEAA TIAE AP FHI0AA 3TEAT 3R
.30 slieAct! Qe [epoht Shided Alelt AT A@Pastt el Fenel @ ({us (et wices )
JALA BT EAAT U ATER betedl g,
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fepal SBA? AT HUAT QM IAR AT ARG/ 3 U @lAd, &t feretelt.”’

8. It is thus obvious that application made by widow on 14.03.1997 itself
was lost by the department, and therefore, now they cannot take technical plea
of limitation in respect of the claim made by the Applicant. Indeed, when
application dated 14.03.1997 was lost by the department, it was expected that
the Respondents on their own should have accepted the mistake and should
have considered the application made by Applicant in proper prospective.

However, the Respondents have rejected the application made by Applicant on



the ground of delay by adopting hyper technical approach forgetting that
department itself is responsible for creating this chaotic situation and delaying

appointment either to widow or her son Deepak.

9. As Application made by widow on 14.03.1997 was lost and there was
no communication to her for ten years, she was constrained to send one more
application on 12.12.2006 (Page 32 of PB) wherein she had requested to
consider the name of her son Deepak for appointment on compassionate
ground. Along with an application, she had submitted all necessary
documents. However, here again the department was too rigid for technical
compliance and asked Deepak to make application in prescribed format. In
pursuance to it Deepak again made an application in prescribed format on
10.01.2008. The Respondents are counting limitation till 10.01.2008 and
raised the plea of limitation which is totally unsustainable in facts and

circumstances of the case.

10. Date of birth of Applicant is 01.10.1985. He attained 18 years of age
on 01.10.2003. Material to note that his mother Smt. Shalan made an
application on 12.12.2006 requesting to provide appointment to her son
because of no communication to her in respect of application dated
14.03.1997. Thus, application made by widow on 12.12.2006 itself ought to
have been considered as an application of the Applicant Deepak for
appointment on compassionate ground. True, as Applicant had become major
on 01.10.2003, he was required to make an application on or before
01.10.2004. Whereas, his mother made an application for Deepak on
12.12.2006. As such, it was delayed by two years and two months which
should have been considered sympathetically by the Respondents but no such

action was taken on application made by widow on 12.12.2006.

11. The Applicant, therefore, again made an application on 11.01.2007
which was handwritten application supported by requisite documents.
However, he was again asked to submit an application in prescribed format

and accordingly, he made an application in prescribed format on 10.01.2008.



In such situation, it cannot be said that Applicant is guilty of negligence or
lapses much less to deny the appointment on compassionate ground having

regard to aim and object of the scheme.

12. It is really appalling to note that when the matter was placed before the
Secretary Level Committee headed by Chief Secretary, it mechanically rejected
the application on the ground of delay stating that much period from the date
of death of the employee is over. The Committee referred to decision of Hon’ble
Supreme Court and recorded the decision as follows:-

“ 3EpEul adR TRIE gl arRA gaw gld Al add el PRI gt [aitne deatiEicr
3R A AE. AEAA vk A Adte e Raten g, &t et wiwe (Ra)
B AR 20 AWURT TRA BleTall T 3G & T AR 8l g3gd o sit. ik wias
e P TRIFIAE Mfla Feed 36 AR HERA Jelel fada gEiia wwa =i a

3l Sgerciiea UeleTREiaR SUiadell TR RIGRA & duAEEad! ol AHAE et

3{%‘5:

Indeed, perusal of file tendered by learned P.O. reveals that detail note was
placed before the Secretary Level Committee making it clear that the
application made by widow dated 14.03.1997 was misplaced by the department
itself and recommendation was made to condone the delay in making
application by the son of widow i.e present Applicant. However, regret to note
that Committee completely ignored the factual background and mechanically
rejected the application adopting hyper technical approach. The Committee
was expected to see that department itself was responsible for pitiable
condition of the Applicant because of loss of misplacing application made by
widow. The Department itself was responsible for the same. Insofar as lapse of
period in between date of death of the deceased employee and appointment is
concerned, only because the period of eleven years was over that itself could
not have been the ground to reject the claim made by Applicant particularly
when the negligence as well as inaction on the part of department was writ at
large in view of loss of original application dated 14.03.1997 made by widow.
It would be apposite to take note of the judgment of the Hon’ble Supreme Court
in 2018 (4)SLR 771 (Supriya Patil V/s State of Maharashtra) wherein the



Hon’ble Supreme Court had observed that only because family had managed to
survive for ten years, it cannot be assumed that there was no immediate
necessity of job and it cannot be reason for rejection. Suffice to say, the
decision of Secretary Level Committee is totally erroneous and unsustainable in

law.

13. Apart, perusal of the minutes of the Committee (page no.38 to 45, 71 to
75) reveals that in some matters delay up to six years has been condoned.
Whereas, in the matter of Applicant, he was subjected to discrimination and

delay which is in fact of two years and two months was not condoned.

14. Significantly, there is no reference of the claim made by widow through
application dated 14.03.1997 in the impugned order dated 22.06.2017, as if no
such application was made by Smt. Shalan. It appears from the letter dated
31.12.2014 (Page 49 of PB) that some administrative/departmental action was
initiated to fix responsibility of the employee/official for loss of application
dated 14.03.1997 made by Smt. Shalan. However, no further step in this
regard was taken to fix the responsibility about loss of record. Be that as it
may, the Respondents ought to have considered this aspect while considering
the application made by the Applicant that department itself is responsible for
the delay, negligence and lethargy. However regretfully, Respondents adopted
hyper technical approach and rejected the application on the point of delay

summarily without taking into consideration the antecedents of the matter.

15. The totality of the aforesaid decision leads me to conclude that the
impugned order dated 22.06.2017 is arbitrary and not at all sustainable in law

and facts and deserves to be quashed.

16. In view of obvious and culpable negligence on the part of department to
process the application made by widow on 14.03.1997 and inaction for near
about ten years some cost needs to be imposed while allowing the present
application. It is because of carelessness on the part of concerned officials to

maintain the record properly the mother of Applicant was deprived of



appointment on compassionate ground. The Applicant has been constrained to
knock the doors of law. I am, therefore, inclined to allow O.A. with cost of

Rs.10,000/-. Hence the following order.

ORDER

(A) Original Application is allowed.

(B) Impugned order dated 22.06.2017 is quashed and set aside.

(C) Respondents are directed to consider the application of the Applicant for
appointment on compassionate ground and his name be included in the
waiting list for issuance of appointment order subject to fulfilment of
eligibility criteria in accordance to rules.

(D) This exercise be completed within two months from today.

(E) No order as to cost.

Sd/-

(A.P. KURHEKAR)
Member-J

Place :Mumbai
Date : 29.01.2020

Dictation taken by : VSM
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